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OPINION OF ACORA, J., DISSENTING
IN PART AND CONCURRING IN PART

I respectfully disagree that the fazilure to meet the
requirements of Hawail'i Rules of Civil Procedure (HRCP) Rule
56(e) should not result in vacation of circuit court orders
granting metions for summary judgment but concur that when the
sircuit court fails to provide reasons for its award of
attorney’s fees, the appropriate course 1s to remand the issue
fer clarification by the court.

I.
We have long held on questions of summary judgment that

we stand in the shoes of the circuit court and, conseguently,

apply the same standards as the circult court. See, e.d., Amfac,

Trne., v. Wailkiki Beachcomber Inv. Co., 74 Haw. B85, 104, B39 P.Zd

10, 22 (1992) (“We review an award of summary Jjudgment under the
same standard applied by the circuit court.”). Thus we review

the record de pnovo. See State Farm Mut. Auto, Ins. Co. v,

Gepaya, 103 Hawai'i 142, 145, 80 P.3d 321, 324 (2003} (citing
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Hawai'l Cmty. Fed. Credit Unicn v. Keka, 94 Hawail i 213, 221, 11
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Consequently, ocur de nove review cn appeal from a
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summary judgment order 1s unlike that of appellate review in

Kawamata Farme, Inc. v, United ARgri Prods., 86 Hawai‘l 214, 948

p.2d4 1055 (1997),! or Qkvhara v. Broida, 51 Haw. 253, 456 P.2d

228 (1969),7 referred to by the majority. See majority opinion

at 10-11 See Beamer v. Nishiki, 66 Haw. 572, 576, 670 P.Zd

1264, 1270 (1983) (“Unlike other appellate matters, in reviewing

summary judgment decisions an appellate court steps into the
shoes of the trial court and applies the same legal standard as
the trial court applied.” (Emphasis added.)}. In conducting de
novo review, we evaluate a motion for summary judgment anew. Sge

Stare ex rel. White v. Hoshiio, 102 Hawai'i 307, 315, 76 P.3d

550, 558 (2003) (defining de noveo as “anew, afresh, a second
time” and describing de noveo review “as if the reviewing court is
the front-line judicial authority and therefore, accords no

deference to the lower courts’ determinations” (citations and
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Lrackets omitted)). Hence, the concept of plain error® stemming
from a party’s failure to comply with HRCP Rule 56(e), see
majority opinicon et 13-14, in the circuit court has little, if

any, relevance tc our review on appeal.

Although the majority cites 10B C. Wright, A. Miller, &

M. Kane, Federal Practice & Prccedure: Civil § 2738 (3d ed.

2004) [hereinafter Wright § Millexr] for the propesiticn that the

“majority” of federal courts believe a party who fails to object
to inadmissible matter waives the right to cbject on appeal, that

rreatise indicates only that “in the absence of ‘a gross

miscarriage of Justice,’ the court may consider the defective

affidavit.” (Emphasis added.} Hence, Wright & Miller

acknowledges that the lack of an objection does not automatically
mean that the defective material must be credited or given

effect. As Wriaght & Miller states, even where no “gross

miscarriage of justice” would result, summary judgment may still
pe denied by the trial court because cf the inadegquacy of the

supporting materials. See CMS Indus., Inc. v, L.P. 5. Int’1 Ltd.,

643 F.Zd 289, 285 (5th Cir. 1981) (stating “whatever may have

ncy of [appellee’s] objections, the district

-
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heen the suffici

: Hawal'l Rulesz of Appellate Frocedure Rule Z8ib) (4} (2005} states
3 t presented in accordence with this section will be
xcept that the zppellate cour 2t its option, may notice a
¥ not presented.” This court has d that “an appellate cour:
consider guch guestions as were d and properiy preserved in the
rts. That rule appliss unle his court is of the opinicn
of the alleged errvors or alleged g patently appear on the record
fest error indjuricusly affecting = antial rights of the
5. In re Matsuocka, 45 Haw. 83, 363 F.2d 964, 947
oting In re Ward, 3% Haw. 3%, 46 i
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court may on ite own motion and without abuse of discretion,

properly refuse to credit an affidavit clearly defective on 1ts

face” {(emphasis added)).
at the very least, then, the trial courts retain
discretion to reject inadmissible evidence even if such evidence

was not contested. See Klingman v. Nat’l Indem. Co., 317 F.2Z2d

250, 854 (9th Cir. 1963) ("On a motion for summary “udgment, if

no cbhijection iz made to an affidavit which is objecticnable under
[Federal Rules of Civil Procedure (FRCP)Y] Rule 56(e), the

affidavit may be considered by the court in ruling on the

motion.” (Emphasis added.)); Mitchell v. Dooley Bros., Inc., 286

F.2d 40, 42 (lst Cir. 1960} (stating that “we do nct believe 1t
would have been error . . . for the [trial] court to have refused
to consider letters” that were unauthenticated hearsay, “Iblut
‘the trial court] having done so without apparent objection
below, we will not concern ourselves with any possible

7y ; Becker v. Koza, 53 F.R.D. 416, 419 (D. Neb. 1971
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impropriety

(“At most the failure to cbject to an affidavit which is
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obijectionable under Rule 56{e) permits the court to
affidavit.” {Emphases added.}}.
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the discrefion of the appellate court, remanded for additional

procecdings.’” Mizoaguchi v, State Farm Mut. Autc. Ins. Co., 66

Haw. 373, 381-82, 6632 P.zZd 1071, 1076 (1883) {(citations omitted)

o

lemphasis added); see id. at 382, 662 P.2d at 1076-77 (remanding

for “additional evidence of work loss to support the judgment
bhelow” because the “only factual reference to decedent’s work
ioss [was] . . . not supported by any affidavit as required under
HRCP Rule 56(e}”).

Based upon an independent examination of the record,

this court has reversed orders granting summary Jjudgment because

of HRCP Rule 56 violations. See In re Hawajian Flour Mills,
Inc., 76 Hawai‘i 1, 12, 868 pP.2d 419, 430 (199%4) (holding that
summary Sudgment was “improper” where it was based on
computaticns derived from schedules that were “plainly hearsay”
faffidavit attached to schedules failed to comply with HRCP Rule

56(e) by not stating that the affiant had perscnal knowledge of

the caontents of the schedules)); Pac. Concrete Fed., Credit Union

v. Kauanoce, 62 Haw. 234, 336-37, 614 P.zZd 836, 838 (1980)

(helding that the requirements of HRCP Rule 56{e) “are mandatory”
and that “{klecause [a] ledger had not been attached to the
affidavit [that relied upon the ledger], any information
therefrom was inadmissible and should not have been considered by

the circult court™); Cane City Builders, Inc. v, Citv Bank of

Hornolulu, 50 Haw. 472, 474, 443 p.2d 145, 147 (1968} {concluding

that & release that did not fulfiil the requirements of HRCP Rule

]

56 (e} “was not properiy beforse the court on the motion for

-5
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summary Judgment andl, therefore,] the trial judge erred in

considering the release in granting the motion”) . Hence, in our
decisions we have taken a more solicitous role in insuring that

nd sufficient evidence support summary Jjudgments as

adegquate &
opposed to a rigid rule that has been characterized as applying

in the so called “majority” of federal courts. With all due
respect, I think it is a mistake TO ignore the experience of our
own jurisdiction in the administration of HRCP Rule 506.

Consequently, this court should retain discretion to

cua eponte vacate orders granting motions for summary judgment

where HRCP Rule 56{e) has not been satisfied. By doing so, we
properly administer HRCP Rule 56({e) in consonance with our role
of examining summary judgment motions “anew.” To the extent that
we do, we safeguard the process by which cases can be Justifiably
disposed of without a trial. HRCP Rule 56(e) reguirements are
not mere technicalities. They are necessayy prereqguisites that
substantiate the replacement of one’s “day in court” with a
summary disposition of the case. In my view, the value in

maintaining the integrity cf that process cutweilghs any purported

efficiency,? seg majority opinicn at 11 fguoting Kawamata Farms,

3 For examplie, in this case, Plai
ferent from counsel on appeal, 5o no adv tria
nsel’s failure to properly follow Rule 5 e
ose of reserving them for appeal. Addi Y
rs to sandbagging, no evidsnce cof that ocrity
vion at 14 {guoting In xe T ronics Sexs no, 24
16881 . Indeed, none cof our cases aver ited
he second cirouit court of appeals
ctively opposiel the points they c he
posed pointe were defectively pres re
ronics Ssrvs., inc., 162 F.Z2d an i real world

{continued, . .}
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86 Hawai'i at 248, 848 P.2d at 1089}, cbtained as a result of
ignoring clear viclations of Rule 56(e).

The rule adopted by the majority may in fact work
injustice in cases where material facts will be established by
virtue of a walver. As alluded to earlier, the plain error rules
affords no consolation in this regard because its application
subijects a case to ancther layer of decision-making and
considerations other than admissibility of evidence, increasing
the risk that the injustice may not be corrected because of a

disagreement in this court regarding the applicability or scope

of the plain error doctrine itself.

-

nhe ICA followed long established precedent. ea,

e.g., G.FE. Capital Hawai'i, Inc. v. Yonenaka, 96 Hawail'i 32, 42,

25 P.3d 807, 817 (App. 2001) (relying on In re Hawalian Flour
Mills, 76 Hawai‘i 1, 11, 868 p.2d 419, 429 (19%4) for the
proposition that inadmissible hearsay statements may not be

relied on in summary Jjudgment, and on Nakato v. Macharg, 89

Hawai'i 7%, 8%, 965 P.2d 824, 834 (App. 15%%8), for the
proposition that “an affidavit consisting of inadmissible hearsay
cannot serve as a basis for . . . summary judgment”). In light
of the reasonz stated above, there 1s no sound basis for

ffirming the crder granting summary Judgment, especially in the
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face of AIG's own admission that i1t di
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not comply with HRCP

sdgment proceedings.  Additionally, such a rule will
; se party whoe many times is at a disadv
& summary Jjudgment motion.
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As to its second holding, the majerity agrees that the
question of “apportionment between assumpsit and non-assumpsit
claims was clearly before the circuit court[,]” maiority opilniocn
st 15, the amount awarded of $20,000 in attorney’s fees was a
wgubstantial pertion” of the $21,386.00 reguested, id. at 16, and
that the circuit court did not provide any “explanation” for its

award, id. at 15. When a trial court has failed to provide

reasons for an award of attorney’s fees, appellate courts in this
jurisdiction have followed the practice of remanding the case to
the court to provide such reasons, a course fair to the parties
and corroborative of the trial court’s assigned role in such

matters. See, e.q., Schefke v, Reliable Collection Agency, Ltd.,

96 Hawai'i 408, 445, 22 P.3d 52, 89 (2001} (directing court on
remand to determine “whether successful and unsuccessful claims
involved a common core of facts or were based on related legal

theories” in arriving at reasonable attorney’s fees (internal

quotation marks, citations and brackets omitted)); Eujimoto v.
vy, 95 Hawai'i 116, 168-6%, 19 P.3d 69%, 751-52 (2001] (requiring
circuit court, on remand, to reassess 1ts award of attorneys’
fees and costs in light of the lack of explanation given by the

circuit court as to why saild fees and costs were awarded); First

declares 1t “will not dispute for
curpose ention that its deposition exhibits
tacked i her stares in its footnote no. I that
“its depo the reguirements of Haw., R, Civ. F.
Slel
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i1 348, 365, 31 P.3d 205, 222
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Hawziian Bank v. Timothvy,
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(Rpp. 2001) (remanding to the circult court for redetermination

of attorneys’ fees due to difficulty of appellate court to
“evaluate . . . the propriety of the circuit court’s award”);

Forbes v. Hawaii Culinary Corp., 85 Hawai‘i 501, 503, 846 pP.z2d

608, 611 (App. 1997} (remanding award of attorneys’ fees for
designation of statutory provisions under which award was made
and for rendering of findings of fact and conclusions of law in

support of such decision). There is no reason to depart from

this salutary rule.





